With a subpoena in one hand and a donor agreement in the other, what choice should an ethical archivist make? Since the legal battle over the Belfast Project-an oral history collection of Northern Irish paramilitaries from the Troubles-at Boston College erupted in 2011, such a scenario has become a reality. Should archival collections be legally protected? Or is the idea of "archival privilege" something to be avoided? Regardless of the ultimate fate of the Belfast Project, the archival field will have to adapt to a new reality.
from breaking confidentiality is greater than the silence. However, should privilege-the legal system's method of protection-apply to those who give potentially damning accounts that are later housed in oral history collections? Should a concept of "archival privilege" be recognized?
Using the Belfast Project as a backdrop, in this article I explore the idea of archival privilege and argue the need for the archival community to either embrace or reject the concept. I begin with an overview of the Belfast Project, followed by a discussion of the general theory of privilege, including the contested notions of journalistic privilege and scholar's privilege. I then look at a prior instance when archival privilege was raised and subsequently rejected by the courts. To conclude, I call for action from the professional archival community. The Belfast Project presents an opportunity for the professional community to decide whether or not to support or shun archival privilege.
The Belfast Project

1
On May 13, 2011, the New York Times carried the headline, "Secret Archive of Ulster Troubles Faces Subpoena." 2 For many, this headline was the first introduction to the Belfast Project, an oral history effort that involved "two interviewers 3 [who] set out to collect memories of the conflict from men and women who had been involved as paramilitary fighters in some of 1 Information in this section is current up until March 1, 2013. Developments since that time are not referenced in this paper.
McConville, "was a widowed mother of 10 who vanished from Belfast in 1972. . . ." 8 The article
identified Brendan Hughes and Dolours Price, two former IRA members whose interviews were the subject of the subpoena. 9 It also introduced the reader to Ed Moloney, the author of Voices from the Grave, a book based on two interviews from the Belfast Project, and Anthony McIntyre, one of the interviewers. 10 At the time the article was published, Boston College had "not yet decided how it [would] respond to the subpoena," and its lawyers were "trying to learn more about who issued it and why. . . ." 11 Some concern arose about what the situation could mean for other oral history projects; the director of Columbia University's oral history research office was quoted as saying, "This is our worst-case scenario."
12
The purpose of the Belfast Project "was to collect a story of the Troubles that otherwise would be lost, distorted or rewritten, deliberately by those with a vested interest, or otherwise by the passage of time or the distortion wrought in the retelling." 13 Ed Moloney, former director of the project and author of Voices from the Grave, the first publication to come from the project, 8 Dwyer, "Secret Archives of Ulster." Jean McConville is perhaps one of the more well known of the Disappeared. As stated in the text, she was a widowed mother of ten. She was abducted in 1972 and her body was not recovered until 2003. Her family has been involved with activist groups focused on bringing justice for the Disappeared. In particular, her family has been calling for justice for her murder. The family believes that Gerry Adams, a Sinn Féin politician who is currently serving in the Republic of Ireland's parliamentary body, the Dàil, gave the order for her murder. Sinn Féin is a political party in both Northern Ireland and the Republic of Ireland. It has been viewed as the political arm of the IRA. Dwyer, "Secret Archives of Ulster." Mary Marshall Clark, the director of Columbia's oral history research office, also made it clear that "interviewers for Columbia projects advise the subjects that whatever they say is subject to release under court orders, like subpoenas, and require them to sign consent forms." Dwyer, "Secret Archives of Ulster." explained that the "defining rule of the project was that no material could be used until and unless the interviewee had consented or had died."
14 Moloney further explained:
The key consideration in going ahead was the willingness of the interviewees, even before the smoke of battle had cleared from the field, to open up candidly and comprehensively not only about their own lives and activities but about others' activities as well. It seemed unlikely that they would be receptive to the traditional academic researcher . . . and so to maximize trust, and the value of the interviews, it was decided that the interviewers should be people the interviewees could trust, who broadly came from the same communities while being academically qualified individuals with a record of research.
15
Until the subpoena, Boston College kept the transcripts under lock and key, following the rule articulated by Moloney.
If the IRA has a code of silence, and Boston College was keeping the interviews sealed, how did the world find out about Brendan Hughes and Dolours Price? The circumstances surrounding the disclosures were extremely different. Simply put, Hughes died, thus opening his interviews to the public, and Price allegedly mentioned having spoken to the Belfast Project while giving an interview about her involvement with the IRA. 16 The difference in how the 14 Moloney, Voices from the Grave, 7.
Moloney, Voices from the Grave, 6.
16
It should be noted that I was not able to find the news story in which Price mentioned the Belfast Project. At this point, I am not certain whether a statement about her involvement with the Belfast Project made it into print or was simply "on the record" and made its way into the public sphere another way. It is interesting to note that two loyalist individuals were also revealed to have been involved with the Belfast Project. These individuals are the second and third loyalists to have been identified (the first being David Ervine, who died in 2007). These two names were made public for a reason different from that of Hughes and Price-the two loyalists wanted their interviews returned. William "Plum" Smith and Winston "Winkie" Rea have begun to take legal action to have their interviews returned. At this point, no further information is available as to whether or not they have been successful. In an article, Smith was quoted as saying, "I'm not concerned about the content. I'm concerned about the principle. I have asked for the tapes back because Boston College cannot guarantee the basis on which the interviews were given." Brian Rowan, "Loyalist Wants Boston College Tapes Returned," Belfast Telegraph, January 3, 2012, http://www.belfasttelegraph.co.uk/news/local-national/northern-ireland/loyalist-wantsboston-college-tapes-returned-16098445.html. Since May 2011, there had been speculation that, even though the request came from the British government, it was really the PSNI that wanted the materials. In fact, many stories outright said that the PSNI was using the treaty. Although it does make sense, given the fact that the PSNI's Historical Enquiries Team has been investigating cold cases from the Troubles time period, it was not until January 2012 that the PSNI actually confirmed its involvement. Ross Kerber, "Kerry Reaches Out on Northern Ireland 'Troubles' Records," Reuters, January 27, 2012, http://www.reuters.com/article/2012/01/27/us-usa-britain-ira-idUSTRE80Q27R20120127.
22
This will become a point of contention between Boston College and the researchers. Although confidentiality can be promised to people who give oral history interviews, that confidentiality is only to the extent that the laws of the United States allow. In the case of a federal order, such as a subpoena, the promises of confidentiality will not be upheld. Boston College claims that the agreements made with the people being interviewed were supposed to contain a clause addressing the limitations of confidentiality. The researchers did not include such a clause in the agreements made with the people they interviewed. David Cote, "Researchers Weigh in on Belfast Project Legal Drama," Heights, http://www.bcheights.com/news/researchers-weigh-in-on-belfast-project-legal-drama-1.2783367. those who were perceived as having violated that code were subject, under IRA rules, to punishment by death, interviewers and interviewees who have been associated with the IRA were naturally unwilling to participate in the Belfast Project without assurance that the interviews would be kept locked away until the interviewees' deaths.
23
In July 2011, the United States government filed a brief opposing the motion to quash, believing that the materials should be handed over because of the treaty and the fact that they could aid in the murder investigation. Boston College filed a reply brief, stating that it was "pure speculation that the Belfast Project interviews contained any such evidence" of the murder.
24
In August 2011, the court issued a second set of subpoenas to Boston College. These subpoenas requested additional materials from the archives-access to other interviews from IRA members. Boston College filed a motion to quash, just as it had with the earlier subpoena. That important need for discretion was honoured by all surviving participants, with the notable exception of one, Dolours Price, who chose publicly to volunteer her involvement, while making some provocative statements. Given how the details she freely disclosed entailed references to a still unresolved crime, the PSNI or some arm of British law enforcement sought to employ an enforceable Anglo-American legal assistance treaty to seek discovery of that material through the issuance of a subpoena by a U.S. federal court. Another aspect of the ruling worth noting is that the court acknowledged "'confidential academic information' must be treated with 'heightened scrutiny'" and that "forced disclosure generally hurts 'the free flow of information. '" 32 This acknowledgment fits within the discussion of academic privilege, which I address in the following section. For a brief moment, it seemed that the legal battles were over. Holder filed a motion to dismiss the case, and after a hearing on January 24, 2012, the district court granted the government's motion on the grounds that the researchers did not have standing.
37
The researchers were more successful with their stay from 32
Howard, "Boston College Must Release Oral-History Records."
33
An intervenor, as provided by Rule 24 of the Federal Rules of Civil Procedure, is someone who either is "given an unconditional right to intervene by a federal statute" or "claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest." Rule 24, Federal Rules of Civil Procedure, Cornell University Law School, "Legal Information Institute," http://www.law.cornell.edu/rules/frcp/rule_24. The researchers classified themselves as the second because they were the ones who were properly representing the people who had given the IRA interviews with the Belfast Project.
34
Judicial review allows a court to examine executive and legislative actions and potentially invalidate them. It is an example of the checks and balances that are provided in the separation of powers of the United States government.
35
This does not have anything to do with death. A stay of execution prevents an order from being carried out. 36 Essentially, the researchers are asking for the same things they were when they attempted to be added as intervenors, but they are using a different legal route.
37
In the United States legal system, standing is what allows one to have his or her day in court. If you do not have standing, the court will not decide your case on the merits. Typically, to achieve standing, you must be connected to the issue. To prove standing, you must show injury, causation, and redressability. See Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). More simply put, you have to show how you were harmed by the issue, that the issue is what caused that harm, and that the issue can be remedied to stop causing the harm. Those who are third parties to the issue do not typically have standing and cannot take legal action. Because Boston College holds the Belfast Project-through donor agreements or contracts-it has standing. Because of the court's determination on their the First Circuit. Basically, they asked the First Circuit to stop any proceedings in the district court until the First Circuit Court, which is an appellate court, 38 could hear their appeal. The district court denied the appeal, and the researchers filed an appeal with the First Circuit, which granted it. The First Circuit issued an opinion on July 6, 2012 upholding the district court's decision.
39
Moloney and McIntyre filed for a rehearing of the case in the First Circuit en banc 40 on August 20, 2012, which was denied.
41
Boston College filed its own appeal with the First Circuit, which was heard on September 7, 2012.
42
On October 1, 2012, the case made it to the next level when U.S. Supreme Court Justice
Stephen Breyer issued a temporary stay, preventing the interviews from being handed over to the PSNI.
43
The stay was meant to give the researchers time to petition for certiorari 44 to have the standing, Moloney and McIntyre are severely limited in any legal actions they can take concerning the Belfast Project.
38
Courts in the United States have a hierarchy of authority. In the federal system, where the Belfast Project case is being heard, district courts are the lowest level. A state can comprise one district, as does Massachusetts, or more than one-New York has four. Above the district courts are the circuit courts. Circuit courts hear appeals, which are typically brought forth to overturn a lower court's decision. There are rules concerning what can be appealed and how it must be done, but those are beyond the scope of this article. In the United States, there are eleven circuit courts. The top rung of judicial hierarchy is the Supreme Court of the United States, the final stop in the appeals process. Once it decides a case, there is no further means of appeal. Sometimes a case, such as a conflict between two states, originates at the Supreme Court; cases at the appeals court level are more common. case heard before the Supreme Court, which they did. 45 Should the Supreme Court decide not to hear the case, there will be no further legal recourse to prevent the interviews from going to the PSNI. The case took a turn on January 24, 2013 when Delours Price died. 46 For the past few months, the battle in the press has been just as intense as the battle in the courtroom. The Belfast Project has evoked extreme emotion from those involved in the saga. The researchers have fought and continue to fight to protect those who gave interviews from potential fallout. Although it has not been explicitly stated, the researchers' argument to protect the Belfast Project's oral histories fits neatly into the concept of privilege, which offers an exception to the law in a limited number of circumstances. The circumstances surrounding the Belfast Project show why it is necessary to limit access-even when a federal subpoena grants it-to protect its participants.
To Restrict or Not to Restrict
In his introduction to Voices from the Grave, Ed Moloney explicitly stated that a "defining rule of the [Belfast] project was that no material could be used until and unless the interviewee had consented or had died." 53 As mentioned previously, such a restriction was deemed necessary since the expectation was that the "interviewees, even before the smoke of battle had cleared from the field . Once a subpoena is issued, the receiving party either has to comply with or challenge it.
Generally, if a party wants to challenge a subpoena, it can "object to and limit the scope of an Simply put, hearsay is an unsworn, out-of-court statement that is not admissible as evidence at trial. Hearsay will be discussed at length in the next section. See generally the Federal Rules of Evidence, effective 2011, Cornell University Law School, "Legal Information Institute," http://www.law.cornell.edu/rules/fre. Essentially, hearsay is an unsworn statement, made outside of the current court proceeding, used "to prove the truth of the matter in the statement." Federal Rules of Evidence § 801, effective 2011, Cornell University Law School, "Legal Information Institute," http://www.law.cornell.edu/rules/fre/rule_801. Hearsay is inadmissible in court because the truth of the statement cannot be proven. The person who spoke it-referred to as the declarant in legal terms-was not sworn to tell the truth and is not available to cross examine so that the opposing counsel can "assess his sincerity, precisions, perception, and memory of the event. Common law is judge-made law, meaning that it comes from opinions issued by courts rather than being enacted in statutes and codified by the legislature. There are two separate spousal privileges. The first is referred to as the "Spousal Privilege for Confidential Communications" and the second as the "Spousal Testimonial or Incapacity Privilege." The Confidential Communications Privilege provides that communications shared between spouses during the period of their marriage are protected. The reason for this is "that it encourages marital partners to share their innermost thoughts and secrets, thus adding to the intimacy and mutual support that strengthens marriage." Lilly et al., Principles, 340. This particular privilege also feeds into the rationale that "certain aspects of one's private life should be free from public disclosure." Lilly et al., Principles, 340. The Testimonial Privilege protects one spouse from giving unfavorable testimony against the other. The privilege "is concerned with the negative effect on the marriage of . . . adverse testimony during the marriage. . . ." Lilly et al., Principles, 342.
73
It should be noted that the privileges discussed here are separate from any professional ethical obligations doctors or lawyers would have to protect the confidential information of their clients or patients. See Lilly et al., Principles, 317 for further information. There are exceptions to this, when privilege can be asserted for someone else, but it is a narrow exception. For further information please refer to Lilly et al., Principles, Contempt of court is a punishment for those who do not comply with the court's requests. Penalties can take the form of fines and/or jail time.
While privilege is incredibly difficult to obtain, it is also exceedingly easy to break. Once privilege is broken, information or materials once off limits become available to the subpoena.
Privilege is broken when the information is shared with a third party. It is interesting to note that when Boston College explained why it was challenging the court order for the seven additional interview transcripts and not for Price's transcript, its rationale implicitly followed the theory of privilege. Recall the college's earlier statement explaining that Price had given an interview and mentioned her involvement with the Belfast Project. The individuals who gave those other seven interviews did not. Essentially, Price broke privilege by speaking to a third party and must pay the consequences.
Journalists and Privilege
In terms of privilege, journalists have been trailblazers because they need to protect their sources. For journalists, sources are vital. Sources help journalists gather information and sniff out stories. Many times, those sources are "on the record," which means "any information provided by the source can be attributed transparently directly to the source, by name and title."
77
An on-the-record source is often considered more credible than one that is "off the record."
78
There are reasons, though, why a source may need to be off the record, and those reasons do not diminish the value of the information that he or she offers. Particularly in political, criminal, national security, military, and investigative reporting, "A promise of confidentiality is the price journalists are willing to pay for access to information they otherwise could not obtain. when working with oral history informants, a level of trust is required. The source must trust that the journalist will keep his or her identity a secret, and the journalist must be worthy of that trust.
Once the trust is broken, so is the flow of information.
With an understanding of the trust required between journalists and their sources, the issue of privilege comes into play. A study conducted over the course of three decades provided "consistent evidence that protecting confidential sources is a fundamental journalistic value, with fewer than 10 percent of journalists saying that it is ever justifiable to name a confidential source."
80 One journalist arguing in favor of privilege for confidential sources invoked freedom of speech and freedom of the press by maintaining that privilege should be granted under the In Branzburg, three cases were consolidated. If several cases all concern one particular issue, a court can decide to consolidate them to address the issue once and have the opinion apply to all of the cases.
83
Branzburg, 667-68. facts relevant to a grand jury's investigation of a crime or to conceal the criminal conduct of his source or evidence thereof.
84
While this does appear to be a rather harsh ruling, the Court did make it clear that this was in the instance of a grand jury subpoena relating to criminal offenses. At the beginning of the opinion, the Court acknowledged, "The use of confidential sources by the press is not forbidden or restricted; reporters remain free to seek news from any source by means within the law. No attempt is made to require the press to publish its sources of information or indiscriminately to disclose them on request." 85 It may not be an outright acknowledgment of a privilege, but it does offer some protection to confidential sources. Although the judgment came down in 1972, this case is still good law and cited today.
86
The dissent 87 in Branzburg v. Hayes offers some hope for those who still strive for a journalistic privilege. In writing the dissent, Justice Stewart emphasized the potential effects of a lack of privilege: "When government officials possess an unchecked power to compel newsmen to disclose information received in confidence, sources will clearly be deterred from giving information, and reporters will clearly be deterred from publishing it, because uncertainty about The term "dissent" refers to a dissenting opinion. When the court consists of multiple judges, such as the Supreme Court with its nine justices, members of the court are allowed to write their own opinions. Typically, the majority will submit one opinion, known as the majority opinion. One justice writes it and the others sign on to it. A concurring opinion, written by a justice who voted with the majority but for a different reason may also be submitted. Justices did not vote with the majority can write a dissenting opinion, stating the reasoning for voting the way they did and possibly attacking the majority opinion. Concurring and dissenting opinions can be just as important as majority opinions because, although they are not law themselves, they are used as justification for breaking judicial precedent or overturning a case. exercise of the power will lead to 'self-censorship. '" 88 Fueled by the dissent, journalists continue to challenge the courts to gain privilege. Taking inspiration from journalists, scholars began to clamor for their own privilege.
Scholar's Privilege
To a degree, the fight for academic privilege is related to journalistic privilege. Academic or scholar's privilege has been invoked in several cases, and two in particular are relevant to this discussion. Those cases involved Mario Brajuha, a PhD student from SUNY Stony Brook, and James Richard Scarce, a PhD student from Washington State University (WSU). Both students refused to comply with subpoenas and sought privilege to protect their work.
Brajuha was working on his dissertation, "The Sociology of the American Restaurant," in 1983. 89 After a "suspicious fire and explosion" at Le Restaurant where he worked, the police interviewed Brajuha. 90 Brajuha answered all of the police's questions and "related to the police that it was his practice to record contemporaneously his daily observations and conversations at Le Restaurant as field notes to be used in preparation of his dissertation." 91 The police wanted access to those field notes, which contained several hundred pages of information. 92 A federal grand jury issued a subpoena for the information, and Brajuha motioned to quash the subpoena 88 Branzburg, 731.
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In re Grand Jury Subpoena DTD January 4, 1984, 750 F.2d 223 (1984) , 224.
90
In re Grand Jury Subpoena, 224.
91
92
on the grounds that he had promised confidentiality to his "research sources" and to comply would be to "divulge his sources and to turn over his personal diary."
93
Brajuha's arguments were compelling enough to quash the subpoena. The court relied upon "a limited federal scholar's privilege analogous to the limited news reporter's privilege recognized in Branzburg v. Hayes." 94 The government appealed, and the appellate court reversed the lower court's decision stating, "We regard the record in this case as far too sparse to serve as a vehicle for consideration of whether a scholar's privilege exists, much less to provide grounds to applying it to Brajuha." 95 Though the court decided against granting the scholar's privilege, it did provide interesting dicta 96 concerning the logistics of a scholar's privilege. The court was concerned about creating "an unqualified and indeterminate immunity attaching generally to all academically related inquiries upon the bald assertion that someone was promised confidentiality in connection with the study." 97 It is important to note that the court did not come out and say that no such privilege was meant to exist, but instead that the facts of the case did not warrant such a privilege.
Nine years later, across the country, another scholar refused to comply with a grand jury subpoena, this time issued in relation to an attack on an animal research facility at WSU. James
Richard Scarce was a PhD student who "authored various publications, essays and papers on the
94
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Dicta are statements contained within a judicial opinion that are not a part of the binding decision. They can be used as authority when making an argument for a later case.
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In re Grand Jury Subpoena, 225. In re Grand Jury Proceedings, Scarce v. United States, 5 F.3d 397 (1993), 398. 99 In re Grand Jury Proceedings, 398.
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In re Grand Jury Proceedings, 399.
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In re Grand Jury Proceedings, 400.
Similar to the court in Branzburg, the appellate court did not say that no such privilege could exist, rather, that the circumstances of Scarce's case did not warrant it.
Journalistic privilege and scholar's privilege complement each other. The cases considered here do not reject either outright. Granted, they provide no ringing endorsement of privilege, but some judicial support does exist. With that understanding, I now discuss archival privilege, which is very similar to journalistic and scholar's privileges, and yet is not nearly as common in the courts.
Archival Privilege
In 1986, the issue of archival privilege concerning private papers had its day in court.
Ann The First Amendment of the U. S. Constitution contains a variety of "freedom ofs." Earlier in this article, I discussed freedom of speech and freedom of the press. There is also the guaranteed freedom of association, by which the government cannot restrict individuals from gathering and expressing their common interests.
118
Scrutiny refers to the standard that courts use when weighing an individual's or group's rights against the interests of the government. Three standards are used: strict scrutiny, invoked with fundamental rights and requires that the government have a compelling interest in limiting those rights with a narrowly tailored policy or law that is mandated by that privilege."
119 Second, Braden argued that since "the documents are deposited in an archive and are used by scholars, access to the government should only be granted if such discovery meets the criteria applicable to a claim of First Amendment privilege." 120 Third,
Braden argued that even if the court did not agree with the privileges she asserted, the request was "unduly burdensome and unreasonably cumulative" and thus should be narrowed. 121 "A group of scholars, historians and archivists" as well as Wisconsin's attorney general, who all filed amici briefs, supported Braden's assertion of archival privilege.
122
While allowing for some narrowing of the subpoena, the arguments in favor of an archival privilege did not sway the court. Since no common law provided for the archival privilege, Braden and the amici invoked statutes that recognized the authority of access agreements and drew analogies to cases in which courts acknowledged confidentiality for scholarly sources. 123 The court rejected the argument that to disallow archival privilege would dissuade potential donors from giving or leaving their papers to an archives, stating:
The Court is not striking down the access restriction agreement in its entirety, thereby permitting the government or the public to rifle at will through Braden's the least restrictive means of achieving its interest; intermediate scrutiny, meant to protect quasisuspect classes, such as issues involving gender, that fall between strict scrutiny and rational basis review and requires that the government has an important interest and that the means of achieving that interest are substantially related to the means utilized; and rational basis review, the lowest standard in which the government must only provide that the policy or law is rationally related to a legitimate government interest. files. Nor is it permitting a third party to obtain the files for use in some unrelated proceeding. Instead, the situation before the Court is one where a member of the plaintiff class seeks to insulate otherwise discoverable documents from disclosure simply by virtue of the fact that she has placed them in an archive under an agreement restricting access by the general public. In such a case, the access restriction agreement must yield to the judicial process' search for truth. . . . Finally . . . the protection sought here amounts in the end to nothing more than the assertion that the mere act of placing documents in an "archive" should protect it from the judicial process, including discovery. Braden does not contend that the documents sought would be "privileged" if she had retained physical possession of them. The ruling here does no more than hold that the documents are as equally discoverable after they have been deposited in an archive as they would have been had they been retained by the donor.
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As a result, archival privilege remained unrecognized and the stage was set for the Belfast Project.
What Now?
In 1989 College's arguments for quashing the subpoena: "The crux of the 'archival privilege' justification is also the heart of the archival community's concern in this case; namely that without the ability to restrict collections we will be unable to collect, and important historical information will be lost to this and future generations."
126
Problematically, instances of a dire need for archival privilege appear to be solitary and distinguishable. Twenty-five years separate Braden's subpoena from the one issued to Boston
College. The parties involved are also an issue. Braden retained a large portion of control over her papers. The subpoena was served to her, not to the Historical Society. The existence of a finding aid for Braden's collection creates another distinction. 127 Miller pointed out, "It is hard to believe that the fact that her papers were in a public institution and described in a detailed descriptive register played no role in that selection." 128 Going further, Miller highlighted another unique fact that makes the court's assumption that the materials were discoverable whether in or out of an archives "right in a legal sense, but wrong in a practical one." 129 Remember, the FBI discovered Braden's files because it was conducting other research and stumbled upon the finding aid for her papers. Miller pointed out that if "Braden's papers [had] been in her basement, the FBI would have had no firm basis for asserting that she had relevant documents.
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Miller, "Will Access Restrictions Hold," 180.
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Miller, "Will Access Restrictions Hold," 184.
127
Miller, "Will Access Restrictions Hold," 189.
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Miller, "Will Access Restrictions Hold," 189. should not sit on the sidelines. While it may be unlikely, it is possible that another court looking at the same issues would rule differently. . . .
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Because of the appeals still in process with the Belfast Project, one cannot conclusively say how one court measures up to the other.
Call for Action
Archivists are tasked with preserving the historical record. This duty goes beyond merely looking at physical objects and encompasses the abstract world of principles. As the keepers of the historical record, it is imperative that archivists advocate for archival privilege, which is 130 Miller, "Will Access Restrictions Hold," 189.
131
going to be a recurring issue. Until the archival community understands the importance of archival privilege and works toward its adoption, collections will be at risk. With so much at stake, archivists have a duty to be proactive about archival privilege. As journalists have learned, privilege is not granted readily. If the opportunity presents itself to provide insight about laws or rulings that will affect archives, that opportunity must be taken. To remain silent is to give up all professional authority on the matter.
Granted, the Belfast Project may not be the ideal vehicle for arguing for archival privilege. Not only is there a charged political situation, there is also the complication of an international treaty. However, that does not mean that archivists should not be involved. At the point of this writing, the fate of those oral histories is in the hands of the Supreme Court. But, should the Court decide to hear the case, fallout could resonate throughout the profession. It is in the profession's best interest that the Supreme Court render a narrow ruling. In Braden's case, the judge ruled that archival privilege did not apply to that particular instance. 132 By distinguishing Braden's particular situation, the judge left open the possibility that archival privilege could exist. So, while the court did not endorse archival privilege, it did not reject it
outright. An instance in the future could warrant the privilege and thus it could be invoked. If a court renders a decision outright against archival privilege, making the argument in favor of granting the privilege will be much more difficult in the future. That is why the time to act is now.
